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IN THE UTAH COURT OF APPEALS 
ROBERT SHAWN TREFF, : 
Plaintiff/Appellant, : Case No. 980341-CA 
v. 
JORY TURNER, VANETA BUFFINGTON, : Priority No. 15 
ALLEN JULIEN, and John Does 1-10 
Defendants/Appellees 
BRIEF OF DEFENDANTS - APPELLEES 
STATEMENT OF JURISDICTION 
This action was misfiled in the Court of Appeals as Case No. 970594-CA. It was 
transferred to the Supreme Court of Utah (as Case No. 980223) because it comes within 
the original jurisdiction of the Supreme Court of the State of Utah under Utah Code Ann. 
§ 78-2-2(3)(j) (1996). On June 18, 1998, this matter was transferred back to this Court 
by the Supreme Court of Utah pursuant to Utah Code Ann. §§ 78-2-2(4) and 78-2a-3(2)(j) 
(1996). 
STATEMENT OF THE ISSUES 
1. Did the trial court abuse its discretion in striking the plaintiffs response to 
the defendants' motions to dismiss as being untimely and for failure to follow the order of 
the trial court? 
1 
STANDARD OF REVIEW: Motions to strike are addressed to the trial court's 
discretion and will not be disturbed on appeal unless that discretion is clearly abused. 
Adams v. Portage Irrigation Reservoir & Power Co., et ah. 72 P.2d 648, 651 (Utah 1937); 
Arnold v. Curtis. 846 P.2d 1307, 1309-10 (Utah 1993); Mason v. Householder. 647 P.2d 
980, 983 (Or. Ct. App. 1982). 
2. Were the plaintiffs state law causes of action correctly dismissed because the 
plaintiff had failed to timely file the notices of claim required by the Utah Governmental 
Immunity Act? 
STANDARD OF REVIEW: This matter was decided below upon the 
defendants' motions to dismiss. Because this issue raises only questions of law, the Court 
should give the trial courts' ruling no deference and review it under a correctness 
standard. Zion s First National Bank v. Fox & Co.. 942 P.2d 324, 326 (Utah 1997) 
3. Were the plaintiffs state law causes of action correctly dismissed because the 
defendants were entitled to immunity because no fraud or malice was pled against them 
as required by the Utah Governmental Immunity Act? 
STANDARD OF REVIEW: This matter was decided below upon the 
defendants' motions to dismiss. Because this issue raises only questions of law, the Court 
should give the trial courts' ruling no deference and review it under a correctness 
standard. Zion's First National Bank v. Fox & Co.. 942 P.2d 324, 326 (Utah 1997). 
Stephens v. Bonneville Travel Inc.. 935 P.2d 518, 519 (Utah 1997). 
2 
4. Were the plaintiffs rights to state constitutional due process in parole hearings 
violated by the presence of allegedly false or inaccurate information in the plaintiffs 
prison file? 
STANDARD OF REVIEW: This matter was decided below upon the 
defendants' motions to dismiss. Because this issue raises only questions of law, the Court 
should give the trial courts' ruling no deference and review it under a correctness 
standard. Zion's First National Bank v. Fox & Co.. 942 P.2d 324, 326 (Utah 1997). 
Stephens v. Bonneville Travel Inc.. 935 P.2d 518, 519 (Utah 1997). 
5. Was any constitutional right of the plaintiff violated by his not being permitted 
to eat lunch in the correctional facility's culinary, his housing, or the fact that an officer, 
on one occasion, allegedly laughed at anti-semetic jokes told by another inmate? 
STANDARD OF REVIEW: This matter was decided below upon the 
defendants' motions to dismiss. Because this issue raises only questions of law, the Court 
should give the trial courts' ruling no deference and review it under a correctness 
standard. Zion's First National Bank v. Fox & Co.. 942 P.2d 324, 326 (Utah 1997). 
Stephens v. Bonneville Travel. Inc.. 935 P.2d 518, 519 (Utah 1997). 
3 
DETERMINATIVE STATUTES 
Utah Code Ann. § 63-30-12 Claim against state or its employee - Time for 
filing notice. (1993) 
A claim against the state, or against its employee for an act or omission occurring 
during the performance of his duties, within the scope of employment, or under 
color of authority, is barred unless notice of claim is filed with the attorney general 
and the agency concerned within one year after the claim arises, or before the 
expiration of any extension of time granted under Section 63-30-11, regardless of 
whether or not the function giving rise to the claim is characterized as 
governmental. 
STATEMENT OF THE CASE 
Robert Treff brought this civil rights action against three state officers of the Iron 
County Correctional Facility on February 12, 1997. R. 10. The defendants responded by 
filing two motions to dismiss the complaint on April 21 and 23, 1997. R. 16-44. Treff 
filed two motions for extension of time to reply to these motions (April 28, 1997 and May 
15, 1998). R. 45-48. The motions were granted by the trial court on May 20, 1997, and 
the court ordered that the "reply shall be filed no later than June 7, 1997."1 R. 49. 
Plaintiffs reply to the defendants' motions to dismiss was not filed until June 11, 
1997. Defendants moved to strike the plaintiffs reply as being untimely. R. 68-70. 
In its Memorandum Opinion, filed on August 22, 1997, the trial court granted both 
the Defendants'Motion to Strike and their Motions to Dismiss. R. 115-118. Treff filed 
1
 June 7, 1997 was a Saturday. The following Monday being June 9, 1997. 
4 
Notices of Appeal on September 3, 1997 (R. 119) and on September 15, 1997 (R. 120). 
The trial court's Order of Dismissal was filed on September 19, 1997. R. 121-22. 
STATEMENT OF RELEVANT FACTS 
Robert Treff alleges that his birth date and his marital status, "deserted," shown in 
his inmate prison record are inaccurate. R. 9. He also claims that letters contained in his 
record (from the prosecuting attorney and "various friends and colleagues of the 
plaintiffs victims family") contain erroneous information. R. 8. Treff also believes that 
unspecified letters and other information concerning a "lockdown" situation that are 
either in his record, or were sent independently to the Board of Pardons by unnamed 
officers, are erroneous. R. 7-9. 
Treff alleges that comments (C-notes) placed in his record by Vaneta Buffmgton 
are false. R. 7. Treff alleges that he asked defendant Ailen Julian to remove these letters, 
C-notes, etc., and that Julian refused. R. 6-7. 
Treff further alleged that he was denied, by Jory Turner, the right to eat lunch in 
the culinary (apparently Treff ate lunch at his worksite instead). R. 5-6. Treff also claims 
his rights were violated because, some three months after denying Treff s request to eat in 
the culinary, Jory Turner was alleged to have laughed at some anti-Semitic jokes that 
were being told by several inmates. R. 5. 
5 
SUMMARY OF ARGUMENT 
Robert Treff sought two extensions of time in which to respond to the defendants' 
motions to dismiss. The trial court granted these motions for extension, and ordered that 
the response be filed no later than June 7, 1997. Treff failed to comply with the trial 
court's order. Judge Eves did not abuse his discretion in striking Treff s response. 
Plaintiffs state law claims were correctly dismissed because of Treff s failure to 
file a notice of claim. This jurisdictional shortfall precluded the trial court from 
considering such claims. Further, Treff s complaint failed to include any factual 
allegations of fraud or malice against the defendants. The complaint did not even make a 
conclusory legal allegation of fraud or malice against the defendants. The trial court was 
correct to dismiss the state law claims against the defendants based upon their immunity 
provided by the Governmental Immunity Act. 
While an inmate has due process protections under state law in parole board 
hearings, he has no right to an error free prison record. The very purpose of the due 
process protections afforded in the parole proceedings is to protect against the possibility 
of such a decision being based on false information. The trial court correctly dismissed 
these claims against defendants who were not involved in the parole hearing process. 
Finally, the plaintiff does not have a constitutional right to any particular housing 
or classification level in prison. He has not alleged that any of the conditions he was 
6 
subjected to were unconstitutional. Absent such an allegation, the trial court correctly 
determined that Robert Treff had failed to state a claim. 
For these reasons, the defendants urge this Court to affirm the dismissal of this 
action. 
ARGUMENT 
I. JUDGE J. PHILIP EVES DID NOT ABUSE HIS 
DISCRETION IN STRIKING THE PLAINTIFF'S 
RESPONSE AS BEING UNTIMELY 
Robert Treff sought two extensions of time in which to respond to the defendants' 
motions to dismiss. The trial court, aware of the plaintiffs circumstances, granted these 
motions. 
The plaintiff Treff was, at all times relevant hereto, a prisoner 
in the penal system of the State of Utah. As a result his 
freedom to act is curtailed as compared with the freedom of 
an attorney or pro se litigant not incarcerated. 
After the plaintiff filed his Complaint in this case, the State of 
Utah filed a Motion to Dismiss the Complaint. Mr. Treff 
sought and obtained an extension of time for filing his 
response to the Motion. . . . 
The plaintiff in this matter sought and obtained permission 
from the Court to extend his time for responding to the 
defendants' Motion to [Dismiss]2 from 10 days plus 3 for 
mailing to 45 days. The extension was given in recognition of 
Mr. Treff s situation and the fact that he did not have freedom 
to move around as he might otherwise choose. 
2
 Judge Eves mistakenly identified this motion as the motion to strike, but no such 
extensions were sought to respond to the motion to strike and the sentence clearly pertains 
to the motions to dismiss. 
7 
R. 117-18. 
The trial court ordered that the plaintiffs response to the motions to dismiss was to 
be "filed no later than June 7, 1997." R. 49. Instead, the plaintiff did not file his response 
until June 11, 1997. R. 67. It was mailed on Tuesday, June 10, 1997, past the deadline 
established by the trial court. R. 75, 80. The plaintiffs response was untimely and it was 
not an abuse of the trial court's discretion to strike such an untimely response. Adams v. 
Portage Irrigation Reservoir & Power Co., et aL 72 P.2d 648, 651 (Utah 1937); Arnold 
v. Curtis. 846 P.2d 1307, 1309-10 (Utah 1993); Mason v. Householder. 647 P.2d 980, 
983 (Or. Ct. App. 1982). 
In an effort to avoid the fact that his response was untimely, Treff relies on the 
federal "prison mailing rule" established in Houston v. Lack, 487 U.S. 266 (1988). This 
reliance ,s misplaced for two reasons. First, the "'bright-line rule" of Houston would still 
show that plaintiffs response was untimely. The prison mailing log shows that the 
response was not mailed to Judge Eves until June 10, 1997. R. 75. Thus, even under the 
Houston rule Treff s response was still untimely. 
The second problem with Treff s reliance on Houston is that this Court has twice 
rejected that rule. State v. Parker. 936 P.2d 1118 (Utah App. 1997); State v. Palmer, 777 
P.2d 521 (Utah App. 1989). 
Further, this action does not involve the application of the rules of appellate 
procedure or the rules of civil procedure. Instead, this action involves a clear order of the 
8 
trial court that the response was to be filed, not mailed, by a date certain. This the 
plaintiff failed to do. The response was untimely and contrary to the direct order of the 
trial court. 
For these reasons, Treff s response was untimely regardless of what test is used 
and the trial court did not abuse its discretion in striking the response. 
II. THE STATE LAW CLAIMS WERE PROPERLY 
DISMISSED BECAUSE NO NOTICE OF CLAIM WAS 
FILED AND BECAUSE OF THE DEFENDANTS' 
IMMUNITY 
The Utah Governmental Immunity Act governs the procedure for suing the State 
of Utah, its agencies, and its employees under state law claims. This Court has held that 
the filing of the notice of claim require by Utah Code Ann. § 63-30-12 (1993) is a 
jurisdictional precondition to filing an\ suit against the state or its employees. LaMarr \ . 
UtahDep'tofTransp.. 828 P.2d 535 (Utah App. 1992). No such notice was filed by 
Treff concerning this matter.3 The trial court correctly dismissed the state law claims for 
damages for lack of jurisdiction. 
As state employees, the defendants could not be sued for damages under state law 
"unless it is established that the employee acted or failed to act due to fraud or malice." 
Utah Code Ann. § 63-30-4(4) (1991). No allegations of fraud or malice were made in the 
3
 Defendants do not allege that the Governmental Immunity Act is applicable to 
the federal claims made by the plaintiff. 
9 
complaint. For this reason as well the trial court's decision to dismiss the state law claims 
for damages against the defendants was correct and should be affirmed on appeal 
III. DEFENDANTS HAVE NOT VIOLATED TREFF'S 
STATE CONSTITUTIONAL RIGHT TO DUE 
PROCESS UNDER LABRUM 
Defendants Turner, Buffmgton and Julian are employees of the State of Utah, 
working at the Iron County/Utah State Correctional Facility. They are not members or 
employees of the Utah Board of Pardons and Paroles (Board). They are not alleged to be 
involved in Board decisions. They are not alleged to have maintained or controlled the 
records of the Board. And yet Robert Treff claims that these defendants have violated his 
procedural due process rights in board hearings on parole because of allegedly false 
information contained in his prison records. 
In making his argument. Treff relies on Labrum v. Utah State Bd. of Pardons, 870 
P.2d 902 (Utah 1993), but fails to identify in what manner the defendants have violated 
the due process rights concerning parole hearings that were established in that case and 
Neel v. Holden. 886 P.2d 1097 (Utah 1994). 
In Peterson v. Utah Bd. of Pardons. 931 P.2d 147, 150 (Utah App. 1997), this 
Court pointed out that the due process required by Labrum was that parole hearings had 
to meet two specific due process requirements. First, that the inmate receive adequate 
notice of the hearing to be able to prepare for the hearing. Second, that the inmate receive 
copies or a summary of the information in the Board's file upon which the Board will rely 
10 
before the hearing in such a manner that the inmate can have a "reasonable opportunity to 
prepare responses and rebuttal of inaccuracies." (Quoting Labrum, 870 P.2d at 909). 
It is essential to both the form and substance of a fair 
proceeding that the defendant have the right to point out 
errors, misinterpretations, or even to demonstrate that he is 
not in fact the person who is the subject of the report. Such 
errors are not unknown. Particularly when the criminal 
justice system is being pressed to deal with ever more 
criminal defendants on an impersonal basis . . ., the possibility 
of error becomes even greater. 
Id. 
The due process rights claimed by plaintiff have not been violated by the 
defendants. They are not alleged to have precluded plaintiff from receiving adequate 
notice of Board hearings. They are not alleged to have prevented plaintiff from receiving 
copies or summaries of the Board's files before such hearings They are not alleged to 
have prevented plaintiff from pointing out any perceived errors or misinformation to the 
Board at its hearings. The plaintiff has failed to state a claim against these defendants for 
violating his due process rights in hearings before the Board. 
IV. TREFF FAILED TO STATE A CLAIM THAT THE 
CONDITIONS OF HIS CONFINEMENT WERE 
UNCONSTITUTIONAL 
Without providing any factual allegations in support of his claim, Treff alleged 
that his constitutional rights were violated by his prison classification and housing 
11 
assignments. He further claimed that the question of where he ate lunch was of 
constitutional import. 
It is well settled law that prisoners do not have any right to a specific classification 
status (institutional privilege level) or housing assignment. Meachum v. Fano, 427 U.S. 
215 (1976); Montavne v. Havmes. 427 U.S. 236 (1976); Levov v. Mills. 788 F.2d 1437, 
1440 (10th Cir. 1986). Under the same reasoning, an inmate does not have a right to eat in 
the culinary rather than his cell or some other location. Where a prison is accorded the 
deference to move prisoners from one housing unit to a more restrictive unit without 
affording due process, then certainly the prison can require prisoners to eat meals 
somewhere other than the culinary. 
A constitutional claim could be made if the conditions of confinement themselves 
violate the rights of the inmate. Allegations of constitutional!) inadequate shelter, 
sanitation, food, personal safety, medical care, and inadequate clothing all could state 
valid claims for relief. Clemmons v. Bohannon. 956 F.2d 1523, 1527 (10th Cir. 1992). 
But the plaintiff has failed to identify any facts concerning the conditions of his 
confinement, let alone claim that they subject him to constitutionally intolerable 
conditions. 
The trial court correctly rejected as failing to state a claim the plaintiffs 
conclusory allegations concerning his dissatisfaction with his classification and housing. 
12 
CONCLUSION 
Robert Treff failed to file a timely notice of claim. He did not allege that the 
defendants acted with fraud or malice. His claims concerning his due process rights 
before the Board are unrelated to these defendants and their challenged conduct. Further, 
Treff failed to state factual allegations showing that his constitutional rights were violated 
in relation to his classification or housing Iron Count) l State of Utah Correctional 
Facility. 
For these reasons, defendants ask this Court to affirm the dismissal of this action. 
DEFENDANTS DO NOT DESIRE ORAL ARGUMENT 
OR A PUBLISHED OPINION 
The defendants-appellees do not request oral argument and a published opinion in 
this matter. The questions raised in this appeal are not such that oral argument or a 
published opinion are necessary, though the defendants desire to participate in oral 
argument if such is held by the Court. 
Respectfully submitted this B ^ day of October, 1998. 
BRENT A. BURNETT 
Assistant Attorney General 
Attorney for Defendants-Appellees 
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CERTIFICATE OF SERVICE 
I hereby certify that I mailed two true and exact copies of the foregoing Brief of 
Defendants-Appellees, postage prepaid, to the following on this the &^^ day of 
October, 1998: 
Robert Shawn Treff 
Utah State Prison 
P.O. Box 250 
Draper, Utah 84020 
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ADDENDUM "A 
IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT 
IN AND FOR IRON COUNTY, STATE OF UTAH 
ROBERT SHAWN TREFF, 
Plaintiff, 
vs. 
JORY TURNER, VENETA 
BUFFINGTON, ALLEN JULIEN, and ! 
JOHN DOES 1-10, | 
Defendants. 1 
ORDER 
CASE NO. 970500083 CV 
The plaintiff is granted an extension of time to file his Reply to the Defendants' Motion 
to Dismiss. Said Reply shall be filed no later than June 7, 1997. 
DATED this 20th dav of Mav 1997. 
fe&'rf^.' i 
IP EVES, Djkrict Court J u t e ^ ^ /<t 
- • •L'9»".- - \ ,-*, Ay 
Certificate of Mailing 
I hereby certify that on this 21st day of May 1997,1 mailed true and correct copies of 
the above and foregoing ORDER, first-class postage prepaid, to the following: 
Robert Shawn Treff 
P.O. Box 250 
Draper, UT 84020 
Martin B. Bushman, Esq. 
Assistant Attorney General 
P.O. Box 140856 
160 East 300 South 
Salt Lake City. UT 84114-0856. 
/ "W 
V > . •„ ^ 
>X> 
• y " t ^ O ^ i -
Maxine Munson, Deputy Clerk 
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ADDENDUM "B 
IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT 
IN AND FOR IRON COUNTY, STATE OF UTAH 
ROBERT SHAWN TREFF, 
Plaintiff, 
vs. 
JORY TURNER, et al., 
Defendant. 
MEMORANDUM OPINION 
CASE 
AUG 2 21997 
n i 
j^\ \rS\ CLERK 
=&EPQTY 
This matter came before the Court this date, having been submitted for decision of July 
28, 1997, on the defendant's Motion to Strike dated June 13. 1997. and the defendant's 
Motion to Dismiss dared An;; !22. The Court, havimz Mvare file. 
including the memoranda filed by the parties, now enters the following decisions and orders. 
MOTION TO STRIKE 
The plaintiff Treff was, at all times relevant hereto, a prisoner in the penal system of 
the State of Utah. As a result his freedom to act is curtailed as compared with the freedom of 
an attorney or pro se litigant not incarcerated. 
After the plaintiff filed his Complaint in this case, the State of Utah filed a Motion to 
Dismiss the Complaint. Mr. Treff sought and obtained an extension of time for filing his 
response to the Motion. His response was not filed by the deadline set by the Court for such 
filing. The plaintiff's answer to the defendants' Motion to Dismiss was to have been filed by 
June 7, 1997, and did not reach the Court's file until June 11, 1997. Accordingly, on 
,1-
June 16, 1997, the defendants filed a Motion to Strike the plaintiff's response to the 
defendants' Motion to Dismiss which gave rise to a new round of briefing. 
The plaintiff in this matter sought and obtained permission from the Court to extend his 
time for responding to the defendants' Motion to Strike from 10 days plus 3 days for mailing 
to 45 days. The extension was given in recognition of Mr. Treff s situation and the fact that 
he did not have freedom to move around as he might otherwise choose. 
Mr. Treff failed to comply with the Court's deadline for filing and instead filed his 
response 4 days after that deadline. The plaintiff in this matter has the responsibility to pursue 
the matter and to comply with the Court's order setting deadlines. Mr. Treff has failed to do 
so. Accordingly, the Motion to Strike is granted and his reply to the Motion to Dismiss is 
^-icken. 
MOTION TO DISMISS 
The State of Utah and the named defendants have filed a Motion to Dismiss alleging 
that the plaintiff's claims are barred by the Utah Governmental Immunity Act, that the 
plaintiff's due process rights have not been violated, and that the plaintiff's eighth amendment 
rights have not been violated. 
At this stage of the proceedings the Court must rule on the Motion to Dismiss without 
taking any evidence in the matter. Accordingly the Court is to consider as true the factual 
illegations in the plaintiff's Complaint and rule on the matter indulging every presumption in 
%avor of the claims of plaintiff. Only if the plaintiff's claims, even if assumed to be true, do 
lot state a cognizable cause of action can the Motion to Dismiss be granted. 
-3-
The Court hereby grants the Motion to Dismiss upon the grounds set out by the 
defendants and adopts, in toto, the legal arguments and rational set out in the defendants' 
Memorandum in Support of Motion to Dismiss. 
Counsel for the defendants is to prepare and submit an appropriate form of judgment 
dismissing the action. 
DATED this 21st day of August 1997. 
Court Judge J^HILIP EVES 
Certificate of Mailing 
I hereby certify that on this 22nd day of August 1997, I mailed true and correct copies 
of the above and foregoing document, first-class postage prepaid, to the following: 
Martin B. Bushman, Esq. 
Assistant Attorney General 
P.O. Box 140856 
160 East 300 South 
Salt Lake City, UT 84114-0856 
Roberts. Treff 
Utah State Prison 
P.O. Box 250 
Draper, UT 84020 
Maxine Munson, Deputy Clerk 
ADDENDUM "C" 
REED M. STRINGHAM III (4679) 
Assistant Attorney General 
JAN GRAHAM (1231) 
Attorney General 
Attorneys for Defendants 
P.O. Box 140856 
160 East 300 South 
Salt Lake City, Utah 84114-0856 
Telephone: (801)366-0100 
IN THE FIFTH JUDICIAL DISTRICT COURT IN AND FOR 
IRON COUNTY. STATE OF UTAH 
ROBERT SHAWN TREFF, 
ORDER OF DISMISSAL 
Plaintiff. 
vs. 
JORY TURNER, et al., Case No. 970500083CV 
Defendants. Judge Phillip J. Eves 
Defendants moved to dismiss this action and filed a supporting memorandum. Plaintiff 
filed a tardy opposing memorandum and defendants moved to strike it. The parties filed 
supporting and opposing memoranda concerning the motion to strike. The court granted the 
defendants' motion to strike and the defendants' motion to dismiss for the reasons stated in its 
August 21, 1997 memorandum opinion. 
FILED 
< • : ' . ' . < Q mi 
5th DISTR/CT COUR1 
It is ordered that the plaintiffs reply to defendants' motion to dismiss is stricken 
It is further ordered that defendants' motion to dismiss is granted and that this action is 
dismissed 
Dated this s / f -
*f 
day of 1997 
BY THE COURT 
Jjjfdge Philip J Ev 
)istnct Court Judge 
CFi i \ Ur MULING 
I certify that I mailed a true and correct copy of the foregoing ORDER OF 
DISMISSAL, postage prepaid, on this 2lpclav of August, 1997, to the following 
Robert Shawn Treff 
Utah State Prison 
P O Box 250 
Draper, Utah 84020 
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